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the impact of national standards on Juvenile defense Practice 
by Sarah Bergen with David A. Shapiro

some argue the adversarial intentions 
juvenile defenders bring to delinquen-
cy proceedings impedes the rehabilita-
tive focus of the juvenile court. Others 
diminish the importance of appointing 
lawyers for youth compared to the 
seemingly more urgent stakes of the 
adult indigent defense system. 

However, the Gault opinion and 
the u.s. Constitution clearly demand 
high-level representation for children 
to preserve fairness and protect their 
rights in juvenile court.2 Given the 
unique status of childhood, and the 
impact that immaturity, disabilities, 
or trauma can have on a child’s life, 
children, most of all, need access to 
competent counsel when they come 
before the state. 

the National Juvenile Defense 
Standards (Standards), released by 
the national Juvenile defender Center 
(nJdC) in February 2013, underscore 
the critical role of high-quality counsel 
for youth in delinquency proceedings. 
By demonstrating what is required for 
juvenile defenders to provide compe-
tent, diligent, and zealous representa-
tion to young clients throughout a 
delinquency case, the Standards aim 

to guide the juvenile defense bar and 
provide a national framework through 
which juvenile defenders can elevate 
and enhance their practice. 

in part, the Standards grew from 
other professional standards that pre-
ceded it, including the institute of 
Judicial administration-american Bar 
association’s (iJa-aBa) Juvenile 
Justice Standards.3 addressing the 
juvenile justice system as a whole, the 
iJa-aBa Juvenile Justice Standards 
provide helpful and relevant policy 
guidance to the field. the National 
Juvenile Defense Standards expanded 
upon this foundation to establish the 
first set of practice-based national stan-
dards to focus through the lens of a ju-
venile defender and exclusively target 
the provision of juvenile defense. 

to create these Standards, nJdC 
engaged in a deliberative and robust 
five-year process, guided by a multi-
disciplinary group of juvenile justice 
professionals from across the country, 
and rooted in a set of guiding prin-
ciples that embrace law and develop-
mental science. the Standards address 
the requirements of zealous advocacy 
and acknowledge the systemic barriers 

juvenile defenders must overcome to 
meet such requirements. 

By incorporating significant scien-
tific research on adolescent behavior 
and development, the Standards break 
new ground, articulating a defender’s 
duty to protect their child clients’ con-
stitutional rights in a developmentally 
appropriate manner at every stage of 
delinquency proceedings. uniquely, 
the Standards also address a defend-
er’s vital role in addressing systemic 
barriers and achieving policy reform. 

this article examines how defend-
ers can use the comprehensive frame-
work for juvenile defense provided in 
the Standards to elevate their practice 
and derive detailed guidance on the 
delivery of high quality juvenile de-
fense services.

The United States Supreme Court’s 1967 opinion in In re Gault1 
established a child’s constitutional right to counsel in  

delinquency proceedings. Since then, the juvenile justice  
community has disagreed about the nature and breadth of that right.

(Cont’d on p.  86)
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Juvenile defense as a  
specialization
Just as recent u.s. supreme Court 
decisions have relied on the claim that 
“kids are different,”4 the standards 
detail how juvenile defense differs 
from adult criminal defense, and is a 
specialty requiring unique preparation 
and intensive training. the standards’ 
emphasis on specialization implies 
that a system with defenders who rec-
ognize the legitimacy and complexity 
of juvenile delinquency representa-
tion will lead to better outcomes and 
protections for court-involved youth. 

Specialized knowledge and skill. 
Juvenile defenders owe child clients 
the same ethical and professional du-
ties owed to adult clients, such as the 
duties of loyalty and confidentiality. 
However, children bring along some 
unique issues, such as school, parents, 
and ongoing cognitive development, 
which impact the nature of represen-
tation. accordingly, the Standards 
delve into the additional, special-
ized knowledge and skills needed to 
competently practice juvenile defense 
throughout the trajectory of a delin-
quency case. 

extensive and specialized train-
ing is critical for juvenile defenders 
to provide high-quality representa-
tion. Lawyers need to firmly grasp 
the skills to competently practice 
adult criminal defense, in addition to 
understanding issues that arise at the 
specialized hearings in delinquency 
court. these include juvenile correc-
tions, alternatives to detention, juve-
nile competence, disposition plan-
ning, adolescent decision making, and 
the role of the parents. 

at the outset, the Standards stress 
the need for specialization in juvenile 
defense in standard 1.3. this standard 
provides that in addition to being 
familiar with juvenile delinquency 
statutes and rules of procedure, juve-
nile defenders, at a minimum, must 
receive training on: key aspects of de-
velopmental science, such as capaci-

ties in legal proceedings, amenability 
to treatment, and culpability; effective 
adolescent interviewing techniques; 
the specialized skill of communicating 
with clients in a developmentally ap-
propriate and effective manner; conse-
quences of juvenile adjudications; and 
the operations of child-serving  
institutions.5 

Lawyer and counselor roles. another 
key component of the specialization of 
juvenile defense in the Standards is the 
need for juvenile defenders to act as 
equal parts defense lawyer and coun-
selor. While adolescent decision mak-
ing may be limited by developmental 
immaturity, “when given the opportu-
nity to consult with counsel and engage 
in deliberative thinking, these limita-
tions are likely to dissipate significant-
ly.”6 experts have found that youth can 
make better decisions when informed 
and unhurried than when under stress 
and peer or authority influences.7 this 
means that juveniles are less likely to 
waive their rights or further incriminate 
themselves if they consult with counsel 
first and counsel properly advises them 
of their rights. 

Legal guide. Legal processes and court 
procedures can be too complex for 
some adults to comprehend.8 thus the 
Standards assert that juvenile defend-
ers must be conscious of how adoles-
cent developmental stages and other 
attributes of immaturity may impact a 
young client’s understanding, reason-
ing and decision making as applied 
to his or her ongoing case.9 Juvenile 
defenders must know how to guide and 
advise a young client through the dif-
ficult legal and extralegal concepts that 
arise during representation so the client 
can meaningfully participate in his or 
her own defense. 

eliciting and Representing  
Client’s stated interests
the Standards reify a defender’s duty 
to pursue the stated interests of child 
clients, pointing out that the most ef-
fective juvenile defenders understand 
that their “primary and fundamental 

responsibility is to advocate for the 
client’s expressed interests.”10 the 
lawyer is not to represent the so-called 
“best interests” of the client, but rather 
ensure that clients be meaningful par-
ticipants in their own defense. as the 
Standards make clear, “[c]ounsel may 
not substitute his or her own view of 
the client’s best interests for those ex-
pressed by the client,” and “[c]ounsel 
may not substitute a parent’s interests 
or view of the client’s best interests for 
those expressed by the client.”11 

too often, stakeholders conflate 
the roles of the juvenile defender with 
that of probation officers or guardians 
ad litem, or assume the “best inter-
est” approach of the abuse and neglect 
system applies within the delinquency 
realm as well. the Standards make 
clear, however, that juvenile defenders 
owe their child clients the same ethical 
duties owed to adult clients. defense 
attorneys who think their job is to 
advocate for the so-called “best inter-
ests” of the client convert the juvenile 
court into what the u.s. supreme 
Court has called a “kangaroo court.”12 

that is, they leap over the due process 
protections guaranteed to all parties in 
court proceedings. 

“expressed interest” representa-
tion requires juvenile defense attor-
neys to counsel their clients through 
the legal and extralegal processes of 
a delinquency case. Young clients 
often lack knowledge and understand-
ing about their rights and the proce-
dures of the delinquency system. the 
Standards make clear that teaching 
youth about each of these is a critical 
component of representation that will 
help younger clients make informed 
decisions that the lawyer should then 
honor and advocate for accordingly.13

Competent, high-quality juvenile 
defenders explain laws and conse-
quences to their young clients, help-
ing to inform their representation and 
clients’ decisions, and maximize the 
potential for best outcomes. the Stan-
dards state that, “[h]aving a client-
directed approach does not mean that 
counsel sets aside his or her legal 
training and experience at the whim of 

(Cont’d from front page)
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a client; rather, counsel, drawing upon 
that training and experience, must 
keep the client fully informed and pro-
vide the client with information and 
advice, in developmentally appropriate 
language, on a particular matter and 
possible outcomes. this will help the 
client make informed decisions that 
the lawyer should then honor.”14 

A lawyer properly trained in ju-
venile defense will know how to ef-
fectively communicate with his or her 
client and elicit how the client would 
like to proceed. Lawyers who do not 
specialize in juvenile defense will 
come to rely on the other players in 
the juvenile court: parents, who may 
have interests adverse to those of the 
client;15 probation officers, who repre-
sent the state; and judges. 

explaining Client Confidences 
and Confidential information
an attorney practicing high-quality 
juvenile defense understands the need 
to maintain a confidential relationship 
with the client. standard 2.3 mandates 
that a juvenile defender explain to the 
client the nature of confidential com-
munications and how confidentiality 
might be waived.16 specifically, “[c]
ounsel must clarify that the client’s 
private conversations with counsel are 
protected from disclosure to anyone, 
including the client’s parent, the pros-
ecutor, and the court.”17 

Juvenile defenders, “. . . must also 
explain that the attorney-client privi-
lege is deemed waived if anyone else, 
including a parent, is present during 
a conversation between the client and 
counsel.”18 as the standards assert, a 
trained juvenile defender knows that 
his or her role is not to become a con-
duit of information between client and 
parent, but to build a relationship of 
trust that will foster zealous advocacy 
on the client’s behalf.19 

Competent juvenile defenders 
should also grasp the importance of 
protecting confidential client informa-
tion. as the standards instruct,  
“[c]ounsel must exercise discretion in 
revealing the contents of psychiatric, 
psychological, medical, social, and 

educational reports that bear on the cli-
ent’s history or condition. in general, 
counsel should not disclose data or 
conclusions contained in such reports 
unless the client provides informed 
consent, and even then, only if do-
ing so will advance the client’s stated 
objectives. Before requesting reports 
from outside institutions (e.g., educa-
tional reports), counsel must obtain 
informed consent from the client.”20 

Counsel should also be able to 
negotiate problems that may arise with 
parents and other third parties about 
nondisclosure of information.21 Fur-
thermore, competent counsel should 
limit the stigma created when informa-
tion about a client is leaked to parties 
outside the proceedings. Counsel’s 
advanced knowledge of the local juve-
nile courthouse and calendar can help 
when protecting client confidences. 
the standards explains how: “if pro-
ceedings are scheduled to be public, 
to protect the confidential informa-
tion involved, counsel, in consultation 
with the client, should move to close 
the proceedings or request the case to 
be called last on the docket, when the 
courtroom is empty.”22 Overall, the 
confidential relationship between a 
juvenile client and the attorney is par-
allel to that between an adult client and 
counsel.23

Involving the Client and  
Preparing for Disposition 
disposition is often referred to as the 
most important phase of delinquency 
court proceedings, as it is the point at 
which youth confront the consequenc-
es of their adjudication and are subject 
to the court’s discretion.24 accordingly, 
the Standards carefully delineate the 
myriad responsibilities and obligations 
a juvenile defender owes the young 
client at this critical stage. to start, 
standards 6.1 and 6.2 explain that juve-
nile defenders must be well-informed 
about the disposition alternatives avail-
able in their jurisdiction, explain those 
options to the client, and work with the 
client to develop a theory of disposi-
tion consistent with the client’s desired 
outcome.25 

the Standards make clear that 
competent juvenile representation also 
requires counsel to present and zeal-
ously advocate for a written, individu-
alized disposition plan for the client. 
disposition planning is particularly 
complex because of the conflicting in-
terests of various parties involved, and 
the high level of deference typically 
given by the court to stakeholders or 
juvenile justice professionals other 
than the defender. a juvenile defender 
must be able to successfully navigate 
these varied interests while focusing 
on the client’s stated interests and 
practicing client-directed advocacy. 

Disposition planning. the attorney 
must involve the client in developing 
an individualized and tailored disposi-
tion plan and also prepare him or her 
for the disposition hearing.26 specifi-
cally, “[c]ounsel must explore disposi-
tion options with the client, explaining 
the processes and the possible range 
of dispositions the court will consider. 
Counsel must advise the client about 
the obligations, duration, and conse-
quences of failure to comply with a 
disposition order.”27 Juvenile defense 
attorneys must be properly trained on 
available disposition alternatives in 
order to meaningfully involve cli-
ents in discussing the positives and 
negatives of each disposition option. 
throughout, “[c]ounsel must actively 
engage the client in discussions of 
available dispositions and should not 
recommend a disposition to the court 
without the client’s consent.”28

Social/Psychological Background. 
the standards mandate that juvenile 
defenders be familiar with a client’s 
social history reports and psychologi-
cal and other evaluative testing that 
often plays a key role in dispositional 
outcomes.29 a lawyer must be able 
to both understand and explain these 
tests to the client, and must engage 
with the client about their potential 
uses.30 

Parental involvement. Parents can play 
a crucial role at the disposition stage. 
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the Standards address how parental 
involvement can often lead to strength-
ened client advocacy, but reinforce the 
idea that parental involvement must be 
handled delicately. a trained juvenile 
defender is best able to balance the 
importance of obtaining parental buy-
in while maintaining a relationship 
of trust and comfort with the client.31 
“Counsel should consult with the 
client’s parent because: (1) he or she 
can help assess the relative strengths 
and weaknesses of a proposed dispo-
sition plan; (2) he or she often plays 
a significant role in the success of a 
disposition plan; and (3) the position a 
parent takes with respect to a disposi-
tion can have a significant effect on the 
court’s decision-making.”32 

Although the juvenile justice sys-
tem has become increasingly punitive, 
juvenile courts across America still 
cling to their rehabilitative mission. 
When the client participates in the 
disposition planning, the client helps 
shape his or her own rehabilitation.33 
“Procedural justice research suggests 
that youth are more likely to comply 
with a disposition plan if they have 
been heard and have been given a 
meaningful opportunity to participate 
in the development of [the disposition] 
plan.”34 It takes a conscientious, com-
petent, zealous, trained advocate to 
make the court’s rehabilitative vision a 
reality, by making sure the client is the 
central, active participant at the dispo-
sition planning stage. 

undertaking systemic Reform
the standards recognize that no 
juvenile defender practices in a 
vacuum, and the reality of systemic 
barriers outside of counsel’s control 
may impact a case, the attorney-client 
relationship, or the course of represen-
tation. in section dedicated to a “Ju-
venile defender’s Role in addressing 
systemic deficiencies,” the standards 
make clear that defenders may not 
stand idly by as gross injustices occur 
in their jurisdictions and impact their 
client’s cases. Rather, the Standards 
assert that frontline defenders are 
best positioned to identify and chal-

lenge system deficiencies such as late 
appointment, limitation on the right to 
counsel, over-bearing caseloads, and/
or bias.35 even if defenders are over-
burdened by duties owed their clients, 
they should use the foundational ideals 
featured in the Standards to “strive to 
ensure that the system in which [they] 
represent young clients provides a 
fair and formal tribunal that abides by 
constitutional, statutory, and ethical 
mandates.”36 

in short, the Standards promote 
the idea that even if an individual de-
fender is too busy or unsure how to 
break down systemic barriers, at the 
very least, counsel has a duty to say 
something if he or she witnesses injus-
tices. While it is neither practical nor 
possible for each individual defender to 
also become a policy advocate, every 
defender has a responsibility to act in 
some way when larger systemic prob-
lems affect how they represent clients. 

Whether defenders address these 
issues themselves or work with ad-
vocacy groups or defender leadership 
to push for reform, every defender is 
well-positioned to provide statistical 
data and qualitative examples of how 
the current system may prevent zeal-
ous, constitutional advocacy. Part X of 
the Standards aims to provide bases on 
which juvenile defenders can advocate 
for the systemic reform needed to pro-
vide the competent, diligent, and zeal-
ous representation their clients require 
and deserve.37 

Conclusion
the National Juvenile Defense Stan-
dards meet a tremendous need in 
the indigent defense community and 
provide comprehensive guidance for 
attorneys on the many components 
that comprise high quality, effective 
representation of youth in delinquency 
proceedings. Carefully deliberated and 
constructed, they are not aspirational; 
rather, the performance-based Stan-
dards demonstrate what is required for 
juvenile defenders to provide compe-
tent, diligent, and zealous representa-
tion to their clients. 

as this article discussed, the  

Standards offer a national framework 
for providing juvenile defense—one 
that, among many other things, em-
phasizes juvenile defense as a special-
ization, sees the juvenile client as the 
primary decision maker, envisions a 
relationship of trust and confidence 
between client and attorney, and en-
courages juvenile defenders to assume 
a role in addressing systemic reform. 
For years to come, the National Juve-
nile Defense Standards will continue 
to serve as a guide for elevating the 
quality of representation of young 
people in conflict with the law.

Sarah Bergen, is a staff attorney and 
David A. Shapiro, esq. is a Gault Fel-
low at the national Juvenile defender 
Center, Washington, dC.
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the court also held the right to counsel has little meaning for some children 
if there is no requirement to be competent. 

However, even juveniles without developmental delays will not have the 
same rational understanding of proceedings that an adult would. thus, the 
court held the proper approach to assessing a juvenile’s competency is to 
apply age-appropriate norms, not to hold them to an adult standard of under-
standing and participation.

Because the court applied the incorrect standard, the case was  
remanded. 

(SWM v. State, continued from p. 83)




