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INTRODUCTION

people reler 1o the juvenile justice
\ N ;‘ h “eystem” (L., law enforcement, pros-
en ccution, adjudication/conviction in
courls, and corrections o sanciions)
in this country, most are referring to state juvenile justice sys-
tems, where the overwhelming majority of vouth in the United
States are prosecuted, In contrast, Native American youth! are
regularly prosecuted in three distinct justice systems — federal,
statel, anmd (ribal. Adding (o the complexity, these youth may
be transterred to the adult criminal system in all three tvpes of
justice systems i1l certain circumstances.

Qur research Tound that most delinguent acts commitied by
Mative American youth are low-level offenses, many involving
aleohol. We also found that many Native youth receive either
no courl intervention ai all or LI-IE[_JE'LJ[_}L}!'lil_‘”l.l-]!t‘.l_'g.' SEVETE SAMC-
tions, such as secure confinement and wansfer o the adult
criminal system. Many factors contribure to this simation. such
as: @ peneral lack of law enlorcement resources in Indian coun-
try; a lack of cultural competence and inattention to the needs
of Native youth in state and federal systems; an over-reliance on
incarceration; and a lack ol support and resources Tor tribal jus-
tice systems, [0 address these concerns, we must all work
together to ensure that Native vouth are provided adequate and
a{_aprug_lrluiﬁ 5&‘.1’"-‘]('.1:‘.5: i-il'l(_]._ I-r }"ﬂl.]lh ATE: I'E‘.TT'IU\-'{'.I.] fn;:[n Ih:—‘.ir
homes, they are placed in sate environments close to their com-
munities.

This policy briel is inlended 10 serve as a resource for tribes,
juvenile justice professionals, and other stakeholders imterested
in improving outcomes for Native youth by presenting the cur-
renl state of knowledge on Native youth and their involvemeni
in justice systems across the country

Ly his policy brief concerns juvenile delinguency among American Indisn and
Alaska Mative voutl. We nse the tenms ~Native American” or “Natve vouth”
o refer to this pepulation. We also use the rerm “Indian” to veflect its nsage
in federal law:

ii Wense the temn “state systems’ to inclode local and county juvenile justice

systems as well,



We start by explaining the demographics, risk faciors, and
aational juvenile delingquency statistics lor Native communities,
Second, we provide an overview of tribal. federal, and state jus-
tice systems with a briel discussion of some of the issues Native
voulth [ace in each system. Third, we provide examples of
promising selutions to address the needs of Native youth
Finally, we oflfer recommendations for tribal, state, and Tederal
policymakers and juvenile justice prolessionals that mav help
address some of the more alarming findings, such as the use of
secure detention a1 the expense of other programs, unsale
delention conditions, disproportionate use of the most severs
sanctions for Native youth, and the failure of state and federal
laws and policies 1o adequately 1ake Native younth inte account.

Tribal communities have raised and educated their youth
since before the arrival of Europeans. 1t is important to remem-
ber thiat tribal cullare and 1eadition are a source ol sirength, and
strong tribal juvenile justice systems are key o helping delin-
quent youth succeed.  We hope the information presented here
will inform, enerpize, and help mohilize efloris 1o ensure all
three justice sysiems are [air and ellective lor Nalive youlh so
that more Native youth achieve their dreams and assume their
role as the [uiure of their communities.

DEMOGRATHICS

There are 562 lederally recognized Indian ribes in the coun-
iy, including more than 200 Alaska Native villages.! Thirty-six
percent ol the Nalive American population lives on reservations
or in Alaska Native villages, most of which are tribally governed
enclaves: the other 64% live in cities and towns across the coun-
try, where they are subject o general state law jurisdiction.?
American Indian and Alaska Native people live in every state,
but certain states have either panticularly high proportions or
hish numbers ol Native American residents (see Tables 1 and
21 These states either contain several Indian reservations or
inclide cities that were relocation centers during the 19305,
when lederal policy sought 1o relocate Indians [rom reservations
to cities as part of an effort to assimilate them and eventually do



away with the reservanon systent. While this policy has long
since been rejected. large Indian communities remain in many
cilies such as Los Angeles, San Urancisioo, Seatile, Denver,
Portland, and Chicago.

TABLE T AMERICAN INDIAN, ALASKA NATIVE (AIJAN)
POPULATION, 2006°

lop 10 Highest Proporrion States

Stale MNumber Prrcent ol stale Porcent of
population that | mational AI/AN
is ATIAN population
Aaska 103,000 154% 3.5%
Mew Mexion 191 00 o8 .63
South Daluota G000 H.h 23
Olkkahoma 266,000 a.0 9.4
Montana 01,000 (i 2.
Morth Dakota 3000 5.3 f
Arizoma 204 000 4.8 13,1
Wiroming 13,000 29 4
Wishingion LEE 000 { ] 36
Mevada 33.000 B L2

TABLE 2. AMERICAN INDIAN, ALASKA NATIVE (AIJAN)
POPULATION, 2006

Top 10 Uighest Populution Stales

Srate MNumber Tercent of stare Percent af
populution thal | oationa] AVAN
is AVAN population
California 421,000 1.2% 11.5%%
Atizona 294 DY 4.8 10,1
Oklahoma 288000 g.0 9.9
Mew Mexico 191 000 Q.8 6.0
lexas 153,000 0.7 3.6
North Carolina T1 1000 123 1.8
Mew York 105,000 0.3 3.0
Washingion 104 000 | 4] 3.0
Alaska 103,000 15.4 3
[lorida B0.000 0.1 28




The Mative American popilation is very young. Torty-Tour
percent of the American Indian and Alaska Native population is
under the age of 25. compared to 36% percent of the overall
LS. population.”  In 2006, there were nearly one million
(902,000 American Indian and Alaska Native youth under the
age of 18 in the United States.® American Indian and Alaska
Native people account lor 1% of the general population and
youth population nationwide.”

RISK AND PROTECTIVE FACTORS

Mative youth suller disproportionately Trom risk Tactors
known to be common precursors o delinguency, including
poor health, poverty, low educational attainment, violence,
depression, and substance abuse.  While the statistics below
demonstrate the intense needs that Native vouth have, thev do
not do justice to the investments that tribes have made in their
youlh or the hope that voulh have Tor their own fulures.

Health. American Indians and Alaska Nartives hawve a life
expectancy hat is 2.4 years less than the peneral popubation,
and American Indian and Alaska MNative infants die at a rate of
8.5 per 1,000 live births, compared to 6.8 per 1,000 for the gen-
eral population. In addition, American Indians and  Alaska
MNatives die at higher rates than other Americans brom alco-
holism (510% higher), diabetes (189% higher), homicide (61%

higher), and suicide (62% higher).®

Poverty. A quarter of Native American youth are growing up in
poverty. According Lo the US, Census Bureay, in 2005, 25% ol
MNative American people were living below the poverty level.
compared with 10% ol whites and 13% ol the population gen-

erally.?

Education.  Just over hall (31%) of Native American students
complete high school, versus 68% of the general vouth popula-
tion ' Tnsulficient schooling during childhood has significan
ramilications [or the communily as these youth lransition into
adulthood. By the age of 25. nearly a quarter (24%) of Native



Americans have nol graduated from high school or obtained 3
GED, compared with 16% of the general population ! In addi-
tion. 14% have obiained a bachelors degree or higher, which 1s
only hall the percentage ol people in the general population
with rthese degrees (27%).12

Victimization. Native vouth experience much higher rates of
violem vicuimization than non-Native youith.'3  According 10
the LLS. Bureawp ol Justice Stalistics, befween 2000 and 2005,
American Indians experienced violence at rates more than twice
that of blacks, two-and a hall times thar of whites, and more
than five times that of Asians.!! American Indian and Alaska
Narive youth also experience high rates of child abuse (15.9 per
1,000 compared w 10.7 lor white youth),'?

Mental Tlealth. Native American youwth are twice as likely as
while youth and (hree limes as likely as olher minority youlh o
commir suicide 1® In fact. in 2005, suicide ranked as the sec-
omd leading cause ol death Tor Native Americans apes 10 1w
2517 From 1999 to 2003, the incidence of suicide for Native
American males ages 15 1o 24 (28.72 per 100.000) was nearly
triple the rate in the overall U.S, population (L1079 per
100,0000.1% Regional variations in suicide rates have also been
ohserved. The highest suicide rates {ranging from 3w 7 1imes
higher than the overall U.S, rates) are documented in the
Tucson, Arizoma. Aberdeen, South Dakora, and Alaska service
areas,'?

From November 2004 to February 2005, the Standing Rock
Sioux Reservation in North Dakota and South Dakola was the
site ol a major suicide cluster, in which eighl young adulis com-
mitted suicide by hanging during a 12-week period 2! These
youth suicides were part of a high overall suicide rale al
Standing Rock and an even lngher rate of suicide attempts, On
March 21, 2003, a 16-vear-old boy on the Red Lake Reservation
in Minnesola opened lire at Red Lake High School in one of the
deadliest school shootings in U5, history, killing ten people
incliuding himsell, and injuring many more2! Tivems like these
devastale the enlire reservalion communily,



Substance Abuse and Delinquency. Native Americans sulfer
disproportionalely [rom subslance abuse disorders compared
with other racial groups in the United States 22 From 2002 1o
2003, the rates of past month cigaretie use, binge drinking, and
illicit drug uwse among American Indian and Alaska Native
youth ages 12 1o 17 were higher than those for any other
racial/ethnic group.®® From 2002 o 2005, more than ene-third
(35.2%) of Native youth ages 12 to 17 reported using alcohol,
and 27.2% reporied using an illicit drug in the previous year. 2t
Nearly one in ten (8.5%) reported having an alcohol use disor-
der, compared with 5.8% of youth from other racial groups.23
Slighily lewer (8.2%) reported having an illicil drug use disor-
der, compared with 5.1% of youth from other racial groups.2®
Although Native voulh make up only 1% ol the population
nationwide. they make up 2% of youth arrested for public
drunkenmess and driving under the influence, and 3% ol youth
arrested lor liguor law vielations.

Recent years have seen a significant increase in the manufac-
ture and use of methamphetamites on resecvations, pantly due
lo the drugs low cost and highly addicuve nature. Native
Americans have the highest rates of methamphetamine use
compared with whiles, Asians, blacks, and lispanics.?® The
epidemic of methamphetamines in tribal communities is in
many ways similar to what other rural communities are facing
across America; Lthe main difference is thal most tribal commu-
nities do not have the resources, personnel, or mfrastructure
necessary 1o address methamphetamine use.

Gangs. A 2000 survey of vouth gangs in Indian country found
that 23% ol Indian country respondents had active youth gangs
in their communities, A Tield study on gangs in the Navajo
Nation tound the spread of youth gangs was tacilitated by spe-
cific structural factors in the community including: [requency
with which lumilies move ofl and onto the reservation; poverly,
substance abuse, and family dystunction; the development of
cluster housing instead of traditional single-Tamily housing; and
# declining connection Lo Nalive American cullure. In particu-
lar. youth cited friendship and the sense of belonging as signit-



icani benelits derived lrom being in a pang. Despite the percep-
lion thal gang crime is vielenl crime, gang members were mosl
frequently involved in graffit, vandalism. drug sales, and to a
(.29

lessier extent aggravated assaul
Protective Factors. Focusing exclusively om problem bhehaviors
creates o skewed picture ol Native youth, One recent study
attempted to correct the imbalance by examining the environ-
mental and culiural lactors related 1o suceessiul funclioning in
voulh,  Using dala From interviews with 401 Southweslern
urban and reservation-based vouth in 2001, researchers found
that over one-hall of the youth had a clean police record
(530.8%) and also reported no serious mishebavior thal bad pone
undetected by law enforeement (54.2%). Nearly one-half of the
youth received good grades (45.6%) and one-third reporied
hardly any involvement wilh alcoho! or drogs (32.0%).
However, less than a guarter of youths gualified as successful in
the domains of positive psychosocial lunciioning (23.6%), good
mienlal health (20029, and positive behavior and emotions
(16.8%).30

NATIONAL JUVENILE DELINQUENCY
STATISTICS

Given the overlapping jurisdictional issues and the lack of
comprehensive data sources tracking federal, state; and tribal
Justice systems, linfle is known about the nature and severity of
delinguent behaviors ol Nalive voulh both on and oll reserva-
tions.  Statistics on MNative youth involved in juvenile justice
svatems Typically do nor specily the source of the data, so it is
unclear whether the numbers include vouth prosecuted under
state and federal law. or, if tribal data are included. how many
tribes are incliuded in the survey

Despite these data limitaiions, we koow thal naionwide
American Indian and Alaska Native youth are overrepresented
in the juvenile justice svstem. 1 According o a 2008 report by
the National Council on Crime and Delinguency (NCCD) using
aggregate data from the national and state levels, disproportion-



ality exisis a1l each siage of the juvenile justice sysiem (i,
relerrals, detention pending adjudication, [ormally processed,
adjudicated, waived to adult court, and sent to residential place-
mient), wilh the exception ol arrests. 2

Although Native American youth account for 1% of the
national youth population and 1% of to1al juvenile arrests, these
ageregale numbers mask signilicant disparities.?? For example,
Native youth are arrested at two to three times the expected
rates (hased on population) for certain offenses, such as rin-
ning away and liquor law violations ¥ 1In addition, Native
youth are more likely 10 receive the mosi punitive sanctions. 3
NCCD [ound that disproportionality [or Native voulh is great-
est for the two most punitive sanctions: waivers to the adult sys-
tem and oul-ol-home placement,'' In both cases, these sanc-
tions were applied to Native American youth 1.5 tmes more
than 1o white yourth?®  Nationwide, the average rate ol new
commilments o adull state prison lor Native vouth is 1.54
rimes that of white youth ¥

While press accounts tend Lo sensationalize serious juvenile
offenses, the reality is that the top five crimes American Indian
youth were arrested for were liquor law vielations, larceny-
thell, disorderly conduct. running away, and drug abuse viola-
tions (see Table 3). Although intervention is certainly warrant-
ed for these oflfenders, media sensationalism may coniribute o
unnecessary lear of youth, skewing policy decisions. or exam-
ple, participants in the Comprehensive Indian Resources for
Community and Law Enforcement (CIRCLE) Project noted
that the most common juvenile crimes on inbal lands were nol
senious crimes, but low-level offenses such as public mtoxica-
tton and corfew violations. Unlormunately. “the challenge vio-
lent crime presented o the communily was less one ol [requen-
¢y than one of fear — tear that was amplified by a commumnity-
wide tendency to associate violent crime with the much more
[requent low-level crimes,” 8

i iven the historic legacy of removal of Native children from their homes, a
question to be answered in furare research is how many of these children are
placed ‘in nen-Mative homes and whether these ont-of-home * placements
should be subject to Indian preterence guidelines similar to those required by

the Indian Child Weltare Act (LCWAL



TABLE 30 AMERICAN INDIAN JUVENILE. ARREST RATES,

2000-2006°® Nuwmber of Arrests of American Indians Ages 10 w 17
per 100,000 American Indians Ages 10 to 17.

Change lrom
Mlense 2000 206 | 2000 o 2006
lotal including suspicion G190.9] 24633 12%
Violenr crime index” 198.4 Y57 -12%
Property crime index®* 13132 0338 =37 %
Apprravated assaull 1485 1290 -13%
Arson i 144 -19%
Butglary 2128 1931 -0
Curlew and loitering IRL0| 2392 379
Mzorderly conduct 40| 2286 a8,
Driving under a2.0 682 10%
the influence
Dirug abuse violations 3233 33009 2%
Drunkenness 282 38,8 G
Toscible mpe 7.9 8.8 11%
Larceny-thelt 11407 6685 4
Liguor laws 926.3| 7743 -16%
Maotor vehicle thell 142.0 779 455,
Murder and nommegligent 55 14 JE%
manslanghrer
Oiher assanles 383.6| 338.0 -5
Riobhery HYT 31 -6
Runaways 418:1| 4375 3%
Vandulism 2905 2309 -14%
Weupons carrving, 649 837 204
possessing L.

T Viglenr erime index meludes murder snd nennegligent manslaughter,
foreible rape, robbery and aggravated assaoli.

= Propery crime index inclodes borglarg, Brceny-thel) motor vehicke theli,
atud arson

Mote: Lack of conststent dara collection and incomplete reporting: by tribes
ey ke thiese mtes ponediable

eIt conmmued.) gecause courts have held thal Public Law 280 (see note
VI Jied ot grant stakes civil cegulaoey jurisdiciion over Tndian country, char-
acterizing a juvenile delinquency proceeding as g civil proceeding could
change the jurisdictional analvsis discussed in this brdef for Public Law 280
states: Seée Bryan v Nasca County, 426 VL5 373 (1970): California v Cabazon
Tearicl ool WMassion Tredians, 480 115 202 (1987 ).
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JURISDICTION —
THREE DIFFERENT JUSTICE SYSTEMS

Mativee American fribes poverned themselves for cenluries
belore the arrival ol Europeans in North America. One aspecl
of this governance is that nibes exercised control over juvenile
justice —disciplining, controlling, teaching and caring [or youlh
—but over the last century Lribal jurisdiction and resources have
been eroded by shifting federal policies. As a result, many
American Indian and Alaska Native youth are now ireied in siale
and lederal justice systems. In this section, we discuss Lthe basis
and extent of mribal, federal, and state jurisdiction over juvenile
delinquency™  The simple explanation (see Table 4) is that
criminal junsdiction depends on the location of the crime
(whether it occurred in *Tndian conmry” or state land), the
type ol crime (misdemeanor or felony), the perpetrator’s iden-
tity {Indian or non-Indian). and the victims identrty (Indian,
non-ltdian, or viciimless crime) ¥

I although juvenile delimquency proceedings are often weated as a subset of
eriminal jurisdicton for purposes of the Indian connoy jurisdictional analy
sis, it can be argued that juvenile delinquency jurisdiction, particularly juris
diction over Iow level and status. offenders, is civil rather than criminal in
FEAlITE,

Ve dian couniry™ is a legal e than velers 1o Tands over which Indian tribes
exercise jurisdiction, Including reservation land, dependent Indian comuni-
vies, and rust allonments. TH LS8 11510 Alaska Native Tands held pur-
suant 1o the Alaska Narive Claims Senlement Acr 43 105004 1601 @ seq.,
do tot qualily as Indiat couniry.

ViThe Tradiaan Civil Rigghis Avt, 25 175,00 8 1302(7), Timits tribal coures o sen-
Pt ol one vear and foes of 53,000, alihouph ol conrts may impose sev-
eral consecntive onme-year seences o dilferent offenses. Alasha v Mative
Village: of Vinelse, 522 115 320 (1998). With the exceptum ol frust allo-
poverils annd the At b Teland Reserve, trilal Tand oo Aaska s suhjecn 100 dif-

lereat jurisdictiomal roles



Urihal jurisdiction. Tribes have inherent jurisdiction over their
land and their members, unless their jurisdiction has been

expressly limited or stripped away by Congress or the federal

courts: 1 In

general, tribes retsin crimingl jurisdiclion over
Indian people om land that qualifies as Indian conntry*! While
tribal jurisdiction is often concurrent with siate or federal juris-
diction, il is important o realize thal the existence ol concur-
rent jurisdiction does not negate the tribe’s jurisdicdon. As for-
ther discissed below, the lederal courts have jurisdiciion over
cerlain crimes commilled by Indians, Tribal courts relain jures-
diction to prosecute the same conduct under tribal law: but as
lederal law limits the sentences that tribal couns may impose
o one vear Injail and a %5,000 line. [ederal enlorcement ol

these crimes is imporiant in practice."!

Federal jurisdiction. On most reservations, the federal gov-
ernment has concurrent jurisdiction over crimes committed in
Indian country, Various lederal criminal statuies establish this
jurisdiction, including the Major Crimes Act, the Indian
Country Crimes Act, and the Assimilative Crimes Aci Vi These
slatutes, however, do not cover non-major crimes commitled
by one Indian against another Indian or victimless crimes com-

mitled by Indians*2

ViiThe Major Crimes Act, 18 TLS.C § 1153, estahlished federal jurisdiction
over 175 spedilic crimes when commmitied by ome Toadian dgainst soother
Trelian within Tnelian conniry. The Trelian Connery Crimes Acd Gor the
Coereral Crimaes Act), TRTLSC § 1752 establishid Tealeral jurisdiction over
crimes committed against Tncdians by non-Todians and over cerain erimes
commeriibieed by Teubians agdmest mon-Tocdians, bao i dews oo apply 1o cnmes
cormmited by ane Trchan agamstanother Indhan, orany eromes commaied by
an Indhian whe has already been puneshed: by the local law ol the it
Tinally, the Assimilative Crimes Act (ACA), which applies wy Tndiaon counrry
throwngh the General Crimes Aol simply sapplements fecdeeal criminal law by
adopiing, substantive state law crime delinitons whens no federal crime has
been delinedd. TRTIS.CL§ 130 Thisomeans that noo-major crimes commilled.
by ome Tnadian against anotber Tneien are not coversd by these stataes. Teois
also uestaonrable whether these bows cover victmless crimes. Tnimed Seanes
v Cheiver, 241 115 A2, ADG-06 (19760 OF conrses, the federal sovernmen
also bas pursdection over general Tederal cnmes, sochoas lederal drag or rack-

etgerinng i Tersess.
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For acts of juvenile delinguency, Tederal jurisdiction is estab-
lished by the Federal Juvenile Delinguency Act®®  This law
allows the federal government to prosecuie juveniles who have
commitled acts that would be covered under the Indian coun-
try criminal statutes if the oftender were an adule, but it does
not create a separate substantive offense. This means that Tor
Juveniles accused ol low-level olfenses where Lhe victim s
another Indian or where there is no victim, the federal govern-
ment lacks jurisdiction. Only the wribal government has juris-
diction over these youlh.

State jurisdiction. 1 a Native American vouth lives ofl the
reservation or commils an ollense ofl the reservation, he or she
will fall under the jurisdiction of the state juvenile justce sys-
tem and will likely be ireated like any other youth prosecuted
in thal stale, Indeed, many states have signilicant populations
of Native youth within their systems. However, states have lit-
tle or no authority over delinquency olfenses committed hy
Indians on reservations within the state, There is one exceplion:
in a few states, tederal statutes such as Public Law 280 have
specifically delegated lederal jurisdiciion aver Tndian couniry 1o
the state.¥" Like [ederal power, however, the existence ol stale
power does not automatically extinguish wibal jurisdiction
Rather, those states share concurrent jurisdiction with the
Lribes.

Vil pylilic Law 280, a statute passed in 1953, granted certain seates full crimi

nal and some civil jurisdiction in Indian covnoy and permitced other states to
assuine jurisdiction with the consent of the oibe. IS US L 8 1162 25 LLS.L.
8 136025 US.Cog 1320 the mandatory states were Alaska, California,
Minnesota (except Red Lalke) Nebraska, Oregon (except Wanm Springs), and
Wisconsing States volunarily assuming jurisdiction over some or all reserva

tions pursuant to § 1321 were Nevada, Flonida: ldaho, lewa, Washington,
south Dakora; Moneana, Norlr Dakoea, Atizona and Utah: 1o the voluntary

states, the exact scope of this jurisdiction is defined by state stamte,



FABLL 4. CRIMINAL JURISIMCTION OVER CRIMES
COMMITTED BY INDIAN PEOPLE

Crimes on Indian Counrry Crimmes on Crimes on
Indian Stute land
Counrry —
Major Other "1, 280
Crimes™ Crimes Slales
MNon-Tndian Federal Federal Srate Stare
victim & & &
Tribul Tribal Tribal
Indian Federal Iribal Siate Stare
vickim & fuy
Tribal Tribal
Iribal Tribal State atate
Victimless &
crime Trihal

t The 15 ennmerated offenses in the Major Crimes Act arve: mmder,

manslanghter kiduapping, maiming, a felony wnder chapter [09A {sexmal
abuse offenses), mncest. assaunlt with intent to commut murder; assault with a
dangerous weapon, assanlt resulting in sevions bodily injury, assault againsea
minor nnder 16 vears of age, felony child abuse or neglect, arson. burglary,
tobbery, and certain embezzlement or theft offenses. 15 USC 8 1153, Iribes
do not have jurisdiction to prosecute tederal offenses, but they may prosecute

the same conduct vnder tibal law:

TRIBAL JUVENILE JUSTICE SYSTEMS ANID THI ROTLL
OF THE BUREAL OF INDIAN AFFAIRS

According 1o a 2002 U.S: Bureaw of Jusiice Siatistics (13]5)
Survey of Tribal Justice Agencies in Indian Country™® approxi-
maiely 60% of 1ribes have some form of modern tribal judicial
system, and ol these at least 25% have a juvenile court, delin-
quency docket, or juvenile code.** While the actual numbers
ol tribal courts are probably higher, these numbers rellea in
parl a lack of lunding lor ribal justice systems and the impactl
of Public Law 280. which greatly hindered the development of
tribal courts. ™ Some (ribes also elect o exercise jurisdiction
over juvenile offenses through an inter-tribal court, in which
several irihes in a given geographic area use a single court

13
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Qiher iribes wse rotating circoil judges thal serve multiple
tribes. Some tribes have well-established systems: others are
forming their juvenile justice systems. In the absence of a rib-
al justice system, courl services may he provided directly by the
Bureau of Indian Affairs (BlA) through a Court of Indian
Offenses (175 court).

Youlh charged and adjudicated inoiribal courts may receive a
range of disposition options. As in state systems, disposition
options are generally outlined in the mibal juvenile code.. For
example, many tribes have some form of probavon, although
the use of probation is less common than in other juvenile jus-
tice systems; according to the BJS survey only 39% of tribal jus-

lice systems ordered probation lor juveniles. ¥

Detention Facilities. Although most Narive youth are charged
with low-level olfenses, many tribes detain youth who may not
otherwise reguire detention because alternatives to detention
are ofren unavailable on the reservarion. On some Teservations,
detention services are provided directly by the BIA, Some
tribes enter imto agreements with the BLA, called Selt-
Determination Conmracts or Self-Government Compacts, to
operate their own facilities. Under these apreements, author-
ized by the Indian Self-Determination and Education Assistance
Act, ¥ the tribe receives a share of the BIAs lunding lor deten-
lion programs in exchange lor operating the [aalily in place of
the BIA>  Other our-of-home placement oprions (including
youth residential treatment centers or hallway houses) may be
operated directly by the BIA or the U5, Indian Health Service
(THS) or by the mibe pursuant to a contract or compact
However, Lhe HA provides very few nun-detention options, anid
construction grants are typically limited to building secure
facilities.

X alaska Natve ibes were not included @ the survey so the data reported
here represents data collected frony 314 of the 341 tribes (929%) located in the
lorwer 48 states.

Eaz of March 2008, there were 4 1oial of 84 detemion facilities across Indian
country. O these. 38 were owned and operated by the BIA. live were owried
by tiihes and operated Dy the BIAL and 21 were owned and operated by wibes
purstant e coniracts or eompacts. Testimony of Jack Rever, RE., Direcuor of
Facilities, Environmental; salety and Culiural Besources — Indian Allairs.
versight Hearing on the State ol Facilities in Indian Couniry: Jails, Schools,
and Healitly Facilities: Hearing before the Senate Commillee on Indian Allairs.
Fldth Cong., 2d Sess. (2008,



Tribes also enter into agreements with state or local detenton
lacilities or ireaiment programs 1o allow youth under iribal
Jurisdiction lo-be housed there, According Lo the 2002 BJS sur-
vey, only 7% of tribes had their own juvenile residental facility
available and over two-thirds (68%) placed juveniles in neigh-
boring non-lndian detention [acilities."® A [ull 574% ol tribal
justice agencies ordered treatment in juvenile and family cases
using county or municipal social service agencies, ™

A BJ5 Survey of Jails in Indian Country in 2004 found that
juveniles accounted for 11% of the total cusiody population in
Indian country jails and detention lacilities. The one-day count
on June 30, 2004 mdicated that 198 vouth were being held;
with three youth being held as adulis. Sixiy—three percent of the
youlh were male; 37% were female, O the 63 jails in the sur-
vey, nine were juvenile detention faciliies. These nine facilities
held only 64% ol the youth in cusiody, meaning thal over ane-
third were being held in adult facilities, OF the youth held in
juvenile facilities. 58% of youth were convicted and 42% were
not convicted.  Thirly percent were held lor felony ofllenses,
634% [or misdemeanors, and 6% as other, 30

Where wibes have taken over responsibility for youth deten-
tion and freatment programs, the resulis bave been encourag-
ing. For example, the Gila River Juvenile Detention and
Rehahilitation Center in Arizona has established a program in
which juveniles receive counseling and education as they
progress through a program of self-improvement 31
Unflorunately, too many other deiention facilities on wibal
lands have been Tound w0 be understalled, overcrowded, and
underfunded.

Inspector General Report.  In response Lo lederal and tribal
concern over the “chronic lack of law enforcement resources in
Indian Couniry,” the Executive Committee for Indian Couniry
Law lnlorcement Improvements issued a report in 1997 finding
“few detention facilities exist in Indian Country that are suitable
lor jli\-'t".Eli'lt‘.."-j.:':Gz b response, the President’s Initiative on law
Enlorcement in Indian Country provided [unding lor thirteen
new detention facilities. Despite this effort, little has changed.
lhe: Office of the Inspector General (OI1G) issued a report in

2004 assessing the BIAs detention program 3 Nearly all of the
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tacilities inspected were operating at below minimum statfing
levels and all faced a significant maintenance backlog ™
The lnspector General specilically [ound that vouth were too
oftenn held m unsafe conditions with disastrous consequences.
In particular, the report documented an alarmingly high num-
ber ol suicides, including several voulh suicides.  In ong
instance, a lo-year-old girl died of alcohol poisoning while
being held in a detention cell within a school. The cell was
used only lor temporary detention ol imtoxicated students,
meaning she was probably not adjudicated as a delinguent
before being placed there. Another 16-year-old girl hanpged her-
sell while in detention, and the report suggested that detention
officers had not been properly overseeing the cell popularion.?3
The report also identilied particular problems in sepanting
juveniles from adults. Youth were sometimes held in makeshitt
quarters within adult facilitics. or were kept in with the adult
popubstion. & 13vear-old boy was raped by another inoaie al
one facility in 1997; the 13-vear-old victim was being held in
the jail for social services because there was no other place o
hold him.?® Alter the O1G investization, the BlA implemented
a special order in 2004 to remove all juveniles from those
adult?7 Gcilities that were not able 10 keep youth separate from
adults. 1t is not clear, however, how well that policy is being
implemented. For example, a youth attempted suicide in one
iribal jail live months aller the jail was ordered 10 stop housing
juveniles in the same facilitics as adults 35 Tt is also possible
thar the lack of appropriaie juvenile facilities may create an
incenlive o formally (ransfer youth inlo the adull system in
order to avoid the Deparmment of Jusdce’s juvenile sight and
sound separation requirements. which is not a valid reason lor
such # transler.

Continuing Difficnltes. According to testimony by the Tribal
Chairman of the Colorado River Indian Tribes (CRIT), CRIT
had been vperaling a juvenile detention lacility connected o an
adult detention facility that did not meet the sight and sound
separation requirements. As a resull, BIA removed the youth
and CRIT juveniles were placed at the Gila County Juvenils
Detention Center n Arizona. five hours and 250 miles away
rom the reservation, so far [rom home that many lamilies were



unable to visit youth. Lack of a separate juvenile facility near
the Tribes meant that BIA was pul in the position of violating
federal guidelines that youth be placed close 1o their homes.?®

The BIAS adminisiration of its detention program has also
made it more dilficult for tnibes 0 improve services lor youth,
For example, the Shoshone Paiute Tribes of the Duck Valley
Reservation in Tdaho and Nevada provided testimony to the
Senate Indian Alfaics Commitlee that o youth services center
constructed on the veservation with tribal grant funds has
remained unopened and unused for several vears. The BlA.
which would operate the facility, has been unable 1 secure ade-
guate stalt and has insisted that the tribes make costly improve-
ments to the facility in order to make it more like an adulr jail.
despite the Tribes’ intention that it be used as a lacility Tor low-
level offenders. Without a functioning local facility, vouth are
now sent several siates away 1o a facility in Coloradn 80

The San Carlos Apache Tribe also testilied before Congress
about a similar experience in which the Tribe built a juvenile
detention and rehabilitation facility with a Department of
Justice granl, only Lo lind thal the BLA had nol provided any
funding for the facility’s operation, maintenance, and staffing.
The Tribe was eventually able to secure some funding from the
B1A, bul enly [or the detention portion. not the rehabilitation
portion.  Despite the Tribes goal of providing rehabilitation
services [or juveniles, the facility has ended up functioning as

“little more than a jail. "1

Funding Challenges.  The lederal povernment is responsible,
through treaties. statutes, and the trust relatonshap. tor provid-
ing law enforcement and justice services in Indian country
This responsibility is carried oul by the BIA, with assistance
from the Department of Justce (DO}, Other agencies, such as
the THS and the Substance Abuse and Mental Health Services
Administration, provide related services such as drug and alco-
hol treatment and mental health treatment. Tribes wishing to
provide law enforcement and justice services (e.g.. courts.
detenlion cenlers, police, rehabilitation services) Tor their own
people may enter into contracts with the BLA or the [HS. Even
where tribes eleer to enter into conrracts 1o provide these serv-
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ices, the lederal government is sill responsible for providing
base Tunding, collecting and managing data, providing support
and technical assistance. and promulgating broad policies gov-
erning how juvenile justice is administered in Tndian couniry
Fribes may also supplemenl these core services with communi-
ty-based juvenile services. such as mentorng programs, cultur-
al education programs, 1een courts, drug courts, diversion pro-
wrams, or Boys and Girls Clubs,

Tribal courts and tribal justice systems have historically been
severely underfunded and therelore undersialled.  Although
tribes are directly eligible for some assistance grants Irom the
tederal government and may apply through states for others,
they typically receive a very small portion of these lunds. Due
to judicial limits on tribal taxing power, tribes cannol depend
on a tax base to fund these programs cither. Furthermore,
because many iribes are located in remote rural areas, ancillary
services sponsored by nonprolit orgamizations or Taith-based
groups are often nnavailable in tribal communities.

Tribal Youth Program.  Since 1999, the Offlice of Juvenile
Justice and Delinquency Prevention (OJJDT) has administered
the Tribal Youth Program (TYP) 1o improve juvenile justice sys-
tems among lederally recognized tribes, TYP s the livst O]]1DE
program dedicated to prevention, intervention, and juvemle
justice system improvement in Native communities. According
o 2005 assessment of TYP grantees, common themes emerg-
ing from improving tribal juvenile justice sytems are:

¢ The tribal justice syslem is an importani expression ol
sovereignty. Communities not subject to Public Law 280
have developed comprehensive justice systems. However,
in Public Law 280 stales, (ribal justice systems lend Lo be
fragmented.



Tribes have limited resources for their justice systems.
Inadeyuate pay and benelits create problems in stall
recruitment and retention. Training and technical assis-
tance needs are many, again being limited by the inade-
guate lunding available. In addition, tribes olten rely on
external funding sonrces leading to programs matched to
funding criteria rather than acrual communiny need.

ribal juvenile justice advocates need a “seal al the
table” to ensure the needs of Native vouth are being
met. Resources and jurisdictional issues require working
relationships with neighboring communities (o provide
services lor MNative youtlh. Agreements with surrounding
jurisdictions are especially critical in Public Law 280
slales,

Programs and activities should provide vouth with
increased opportunities to learn about their culture and
1o connect with their community, especially with 1ribal
elders. Many tribal vouth are notl connected with their
native culture or knowledgeable about their tribal tradi-
tions, Tribal culture is key 1o identity, sell-conflidence. and
membership.

Tribes need adequate secure and non-secure facilities
for youth. The ability to detain juveniles is necessary to
demaonstrate that the system has the resources 1o enforce
the law; however, more allernalives Lo detention, and pos-
itive activities and education within secure confinement
are needed 02
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NATIVE YOUTH IN 5TATE 5YSTEMS

Mative youth may become parl ol state juvenile justice svs-
tems if they live off the reservation (as 64% of Native Americans
do), are artested ofl the reservation, or lve in areas where siale
criminal jurisdiction extends o Indian country under Public
Law 280 Unlike 10 the child weltare svstem, there 1s no federal
requirement that a childs wibe be comacted il the child 1s
involved in the juvenile justice system, so tribes have litlle con-
trol over what happens to their youth® Once Native youth are
in state systems, their unigue circamstances and issues are olien
overlooked and their vutcomes are dillicult Lo track.

The federal Juvenile Justice and Delinguency Prevention Act
LPAY of 1971 provides lederal lunds o improve juvenile jus-
Lice systems al both state and local levels. To receive these
funds, states are required to submit three-year plans to the
Office of juvenile Justice and Delingquency Prevention (O] DF)-
Starting in 1992, slates were required Lo address the high pro-
portion of minority youth in secure confinement in state plans.
In 2002, the cotcep of “disproportionate minority conline-
menl” was broadened Lo address “disproporlionale minorily
contact,” to acknowledge the disproportionate numbers of
minarity youllh who come into contact with the juvenile jusiice
system al muluple points, including arrest, referral o court,
probation. detention, and waiver to the adult system. Now
states are regutired 10 “address juvenile delinquency prevention
elforts and system improvement ellorts designed o reduce,
without establishing or requiring numerical standards or quo-
tas, the disproportionate number of juvenile members of ihe
minority groups, who come inlo contact with the juvenile jus-
lice system.”03

As g resull of these changes, data systems al both the federal
and state levels have been improved to allow for disaggregated
data. Unfortunately, public releases of dala cominue 1o be lim-
ited Lo black, while, and sometimes |lispanic youlth,  Many
tmes Asian vouth and Native American vouth are combined
and presented as “other”™ Toour knowledge, no state publish-
ex Lhe dala disaperepated by tribe. In addition, Q1P does nol



require data collection where a specilic minority group does nol
constilute al least one percent ol the jurisdictions (ol popula-
iion.% As aresult. some states with large Native American pop-
ulalions, such as New York, Texas, and Plorida, are nol reguined
to collect data on disparities faced by Native youth because
Mative youth make up less than 1% of the population.

The lollowing are examples ol Lhe harsh lreatment thal voulh
receive inl states across the country that collect and publish data
om Native American or Alaska Native youth.

« Alaska: According to a 2006 study using Anchorage and
Tairhanks data lrom 1999 10 2001, in Anchorage. Alaska
Native youth are relerred Lo juvenile court 3,28 limes more
than white vouth. In Fairbanks. Alaska Native youth are
183 times more likely 1o be relerred 10 juvenile coun than
while vouth. Alaska Native vouth are held in secure
detention at a rate of about one and a half times the rate of
white youth in Anchorage, and at more than Iwice the rate
in Fairbanks.®5 A study using 2005 data from Anchorage
found thar Alaska Narive yourth were referved 1o the
Division of Juvenile Justice (13])) 3.83 times more [requent-
Iv than for white youth ®® This study also found that the
percemtage of Nalive gitls referred lor probation or condue
violations (334%) was more than three limes the percentage
of Native boys referred for the same violations (17%) and
more than twice the percentage of Native girls relerred [or
new offenses (20%).57 In a separate study of Fairbanks dur-
ing fiscal years 20035 and 2006, Alaska Native yourh were
nearly live limes (4.96) more likely 10 be referred 10 the D)
than white vouth. The two highest levels of disproportion-
are minority contact were found for both Native boys and

airls relerred lor probation or conduct violations.®8

MThe Trudian Child Wielfare At (TOWAL, 25 115405 1900, =eis federal
reapuiremends that spply o s chilld cosiody procecdiogs anvoedving an
Teudiar el who s w smember of or cligible foe membershipinoa federally ree-
vernzed tribe
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Arizong: Nalive American youlh do nol appear o have sta-
tstcally significant differences compared with white youth
for rates of referrals, formal and informal court processing,
and disposition decisions, In 2004, Native American youlh
were 1.46 times more likely to be brought to detention as
white youth. Tlowever, Native youth also had a higher rate
ol release lrom detention (1,54 lGimes as likeby (o be released
as white youth).®? Also, Arizona tribes have the highest
number ol tribal detention centers in the country (8).70

Minnesota: According to a 2005 study, Native vouth repre-
sent less than 1% of the total population in Minnesora, bur
represented 13.7% ol all juveniles committed to the
Minnesota Correctional Facility at Red Wing. Nauve youth
show up in high numbers ar juvenile facilities throughout
the state as well.”! Recidivism for Native vouth is high,
evidencing a need for an appropriate re-entry program for
these youth, 72

Montana: In 2003, Native American vouth were 2.3 times
more likely 1o be arrested and relerred 1o youth court than
were while youth, They were slightly less likely (0.83
times) to be diverted and one and a half times more likely
than white youth 1o be securely detained. This dispropor-
tionality is particubarly pronounced lor gitls, Native girls
made up 6.5% of the general population but 37% of all ginls
in secure custody. Native girls were also nearly three times
as likely o be detained lor afltercare (parole) violations as
white youth. 72

Okbahorma: Native American youlh accounted Tor 1% ol
the states population in fiscal year 2001, but 16% of the
youth sentenced 1o an institution; and 28% of the youth
prosecuted as adulis. Native American youth who were
detained were 2.5 times more likely to have their cases
petitioned for court involvement, 2.4 times more likely 1o
be translerred Lo the adult criminal system, and 1.6 tlimes
more likely to be placed in secure custody. ™



North Dakota: The arrest rate for Native American vouth was
about twice that of the overall population 1r 1999, In Burleigh
County, which has the highest percentape of Native American
vouth of the four wrban counties in the state, the arrest rate for
Martive youth was about four fimes the arrest rate for the over-
all vouth population in the county.  The detention rale for
Native American juveniles was about three times the overall
juvenile detention rate from 1995 to 2000. and the commit-
menl rale in Burleigh County 1o the state’s secure lacility was
seven times higher than for the overall population in 2000,
Further, once in enstody, Native American vouth remained in
custody longer than the overall population. Researchers also
found that the severity of offense did not seem to be a factor in
the decision to detain a youth. The majority of detentions
were [or property, drug, or alcoholrelated ofllenses, or in 6% w0
10%, of the cases, for status offenses.”>

South Dakota: According to the 2006 Disproportionate
Mimority Contact Report, Native American vouth were 2.39
times more likely (o bearmested, 1.39 Gmes more likely o be
detained, and 3.61 times more likely to be confined in a secure
correctional facility than were white youth 76

Washingron: From 2004 to 2005, Native American youth were
sentenced by juvenile couns two and a hall rimes their per-
cenlage in Lhe state, and were commilted Lo residential care al
almost three times their percentage in the state. 77

Wisconsin: According to 2002 data, Native American youth
were 254% more likely to be arrested, 177% more Hkely o
be detained, and 373% more likely 10 be conlined ina
secure juvenile correctional facility compared to white
youth. ™ Tn counties with relatively large Native American
populations; the disparilies were even greater, 1o Vilas
County, which has one reservation. Native youth made up
18% of the youth population, but comprised 1% of the
voulh arrested and 54% of the youth in secure detention. ln
Forest County, where two tribes have reservations, Native
youth were 21% of the youth population, but 60% of the
voulh arrested and 80% ol the youlh in secure delention,
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In Baylield County, where one tribes reservation is located,
Matve youth were 16% of the youth population, but 54%
of the youth arrested and 75% of the youth in secure deten-

ton. '

The state statistics suggest that many Native youth are incarcer-
aled in secure [acilities. Unlonunately, the conditions of con-
[inement in state or counly [acililies are not much better, and in
some cases worse, than the conditions of Indian country deten-
tion [acilities mentioned previously.  For example, the South
Dakota State Training School in Plankinlon, South Dakota, was
the subject of a lawsuit in 2000 based on abusive staff practices.
including restraining and solating youth. Stall eegalarly used
excessive lorce against youlh, many ol whom were suicidal or
suffering from other mental health problems. Native vouth,
who accounted Tor 10% of the youth population in Sowuth
Dakota, constituted 0% 1o 45% of vouth in this [acilily, yel the
facility made no effort to employ Natve stalf or main staff in
cultiiral sensitivily, and even prohibited youth Trom speaking
their Native language. Native voulh were also disproporlionate-
Iy placed in isolated or high-security areas. While Native youth
made up less than hall the youth in the Tacility, they comprised

90% to 95% of those locked in the most secure units.®? As a
result of the lawsuit, that training school has been closed.

NATIVE YOUTH IN THE FEDERAL SYSTEM

I'he Tederal criminal law and various lTederal agencies (e,
U.S. Marshals Service, Federal Burean of Investigation. and
Federal Bureau of Prisons) are involved when vouth are prose-
cuted in the lederal system,  Recall thal even in cases in which
iribes run their own juvenile justice programs, some offenders
may he prosecuted lederally because of limits on the ability of
tribal courts (o impose long sentences, Onee in the lederal sys-
tem, the needs of vouth go largely unnoticed because they make
up such a small portion of the system. Approximaiely 300 10
400 juveniles under the age of 18 are arrested each vear under
the federal system; which is about 2 percent or less of the total
arrests under the Tederal system ?



Prosecution. The lederal gsovernments role in law enforcement
in Indian country seems to result in either too little or too much
intervention lor youth. A 2007 series of articles in the Denver
Post documented the inadequate lederal response Lo crimes in
Indian country, ciung the high rates at which some U5

Altorneys declined 10 prosecute cases, even very serious ones B2

Tribal governments are left to hll this void. prosecuting offens-
e5 that federal prosecutors decline as well as those offenses that
fall exclusively under tribal jurisdiction.. With high caseloads,
under-funded police and courts, and overcrowded detention
facilities, many vouth simply fall through the cracks, getting no
intervention al all.

Un the other hand, Native American vouth prosecuted in the
federal courts may spend more time in secure confinement than
youlh prossculed in state systems, First, there is concern: thal
vouth tried in the federal svstem (ie., “federal holds™) mav
spend a much longer time in detention than other youth, in
some cases several years. B Second, like Native American adulis
in the tederal system, youth face tougher and longer sanctions
when iried in federal court because federal senitences are usual-
ly longer than state sentences lor idenlical crimes, The Pederal
Juvenile Delinquency Act (FJDA) has a sttong presumption
against federal courts handling juvenile cases. Before federal
aulhorities myy procesd aeainst o juvenile under the T]1A Tor
crimes other than serious violent crimes and drug oftenses. the
Attorney General must certifly that the siate lacks jurisdiction or
does not have adequate programs. 3!

When a Native American youth is charged for an offense
ocenrring in Indian country, the Atlorney General is nol
required to certify that the tribal govermment lacks jurisdic-
tion % This means that a juvenile may lace prosecution by hoth
Lhe tribal and Tederal guovernments for the sume oflense,  [or
example, a 2002 case involved a 14-vear-old youth who was
arrealed by iribal police lor 1wo incidents in which he siole a
VOR, Super Ninlendo, video games, and compact dises [rom
two houses. He was sentenced to 6 months by the tribal court
but received another 24 months by a lederal court, lora toal of

two and a half vears.5 In another case. a 17-vear-old girl was
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arrested alier a deunk driving acciden in which a passenger in
the other car was killed. 1l was determined al a meeling
berween the Chief Tribal Judge, an FBI agent, and a BIA agent
that the tribal coun would assume jursdiction. The girl was
siven probalion and ordered w complele an aleohol realment
program, psychological counseling. community service, and
cultural activities.  The Assistant LS. Attorney later decided
lederal prosecution was appropriate and she was charged again
in federal court.®7 While prosecuwtion by each sovereign is legal,
it is guestionable whether the examples described here repre-
sent an etticient allocation of tribal and federal resources.

Secure Detention, Youlh convicled in the lederal system are in
the custody of the Federal Bureau of Prisons (BOP) for place-
ment. From 1994 through 2007, almost 3,000 youth were com-
mitted o the BOP for oflenses commitied while younger than
18.%8 A pne-day count in February 2008 showed a total of 188
youth in custody but the BOP does not disclose the race or eth-
nicity of these youth or where they are placed.®® Although
Native youth are only one percent of the national youth popu-
lation, 70% of youth committed o the BOF as delinquents are
Madve American, as are 31% of vouth comumitted to the BOT as
adubis ™

The BOP does nol operate ils own juvenile [acilities bul con-
tracts with state and local facilities. As of January 2007, the
BOP had conteacts with 11 secure Tacilities in nine states (A7,
1D, ME, MT, NIY, PA, 5D, TN, and W) and 12 non-secure facil-
ilies in six states (AZ, MN_ ND, NM, PA, and 5D).?! While the
A specilies that juveniles should be commitied whenever
possible to “a foster home or commumity-based facility located
in or near the home community,” in practice many youth are
placed wherever there is bed space, which means thatl youth are
placed in facilities far from their families and loved ones.#?



The lederal juvenile syslem exists almost as an allerthoughl,
yet this “system” has been applied to vouth in Indian country
withoui any real consideration of the circumsiances of Native
American juvenile delinquents, The FJDA places o premium on
state jurisdiction, but not wibal jurisdiction, so most routine
cases involving non-Native youth remain at the state level and
are subject o skate sanciions, while Native yvoulh end up lacing
federal sanctions for the same types of cases.

When new laws are passed 1o provide 1ougher penaliies for
young olfenders in the lederal system, such as anti-gang laws,
policymakers have in mind the typical non-Native federal juve-
nile ollfender — usually someone involved in very serious drug
trallicking or pang crimes,  Yel because the majority of voulh
prosccuted in the federal system are there by virtue of the fed-
eral government’s jurisdiciion over Indian country, Native vouth
are rreatly allected by lhose wugher penalties.

PROMISING APPROACIIES

There are many ways to mect the needs of Native vouth start-
ing with sirengthening tribal juvenile justice systems, establish-
ing relationships between tribes and state and Tocal juvenile jus-
tice agencies, reducing the use of secure detention and place-
meni in adull facilities, and increasing access 1o substance abuse
and mental health treatment, The Tollowing are examples ol
programs working in Native communities to reduce delinquen-
cy and assist youth.

Tribal Wellness Courts/Drug Courts. Drug courts are special
court dockets to which cases invalving aleohol and other sub-
stunce abusing oflenders are assigned lor intensive supervision
and treatment. The drg court concept involves leveraging the
coercive power of the criminal justice system 10 achieve absii-
nence and alter criminal bebavior, However, 8 Tribal Wellness
Court is more than just a drug court, it 1s a component of the
tribal justice system. Tt provides an opporunity Tor the Native
community W0 address Lhe devastation ol alcobol or other drug
abuse by establishing more structure and a higher level of
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accountability through comprehensive supervision, drug lest-
inng, treatment services, immediate sanctions and incentives,
|t'.it|li—j'}£15t‘.(] Calisk” TT'IE].IIHgE_'.[II[:I"Il) i:.{fi{l ['.Ul'T'I.FII'I.lHit‘:;' .‘jl][!l“}rl _'i.}"]
There are 38 tribal juvenile drug courts operating or being
planned as of March 2008.%% Preliminary resulis show that
drug courts are cost-elfective. A study of Wyomings nine adult,
ix juvenile, and two tribal drug courts found that drug courts
are less costly aliernatives 1o incarceration.. The average cosi
per day for 2 drug court client was $18.59 o $25.03, while the:
average daily cost to incarcerate a juvenile client was $149.52.
The ribal juvenile substance abuse courn also had only a 5%
recidivism rate compared W Lhe national drug court recidivism
rate of 29 percent.*?

Residential Treatment Programs. Given the large numbers of
Mative youth with serious alcohol and substance abuse issues,
many youth may need oul-ol-home placements 1o adidress their
needs. Rather than incarceration, residential treamment facili-
ties could provide the necessary services: One example is
Ravens Way, o yvouth substance abuse Lreatmen! program rin
by the SouthEast Alaska Regional Health Corporation, which
has been recognized by the Department of Justice. the Indian
Healih Service, and the State of Alaska as a promising practice
for treating vouth substance abuse among Native American
youth. Ravens Way combines conventional treatment, adven-
ture-hbased therapy, and Native cullural activities within a resi-
dential treatment program. Funded under a compact with the
Indian Health Service, with supplemental funding from the
State of Alaska and Medicaid, Ravens Way provides drug and
alcohol weatment services to vouth, the majority of whom are
referred to the program as part of a probationary arrange-
ment,?® The program locuses on developing each youlh's phys-
ical, emotional, mental and spiritual stengths. as well as their
communication and problem-solving skills.



Peacemaking Programs. Peacemaking is an indigenous Nalive
American form of dispute resolution and a leading example of
reslomlive jll.‘:il.'ltit‘..g_"r Originally implementad in Navajo courts,
peacemaking creates a respectful space 1in which all interested
community members, victim. victim supporters, offender,
olfender supporters, judee, prosecutor, defense counsel, police,
and court workers can obtain a shared understanding of an
event to identify steps to heal the affected parties and prevent
Tuiure oocurrences. One exarnple is the Nez Perce Peacemaker
Project. The Mez Perce Peacemaker Project offers tribal mem-
hers a more traditional, cultrally appropriate alternative to
courl. Fhe project trains Bw stadents and tribal members (o co-
mediate disputes, Cases are referred by the Nez Perce Tribal
Court to the project, where they are screened and the involved
parties are prepared [or the eventual mediation session. Iribal
mediations include victims, offenders, and other family and
tribal members who are affected by the conflict. Agreements to
restore victim losses are mutually determined by all parties, 8

Told-Over Sites in Liew of Jail. Rural areas across the couniry
including Indian reservations, olten lack juvenile detention
facilities. As a result, many youth are locked in adult jails. An
alternative i3 to develop “hold-over” sites.  Tlold-over centers
are. short-term, non-secure sites — such as youth cenlers or
unused hospital spaces — where youth awaiting court hearings
may be given one-on-ome attention [rom irained adulis, such as
leachers and social work students. The most elfective bold-over
centers strive to returm a young person home or to a more
appropriate community setting within 8=12 hours. As an exam-
ple, belore the use ol bold-overs in North Dakota, 87 percent of
vouth awaiting court hearings were held in adult jails. Now,
fewer than one percent remain inadul) jails 99

Cultural Translator/Tribal Liaison. Many states and localities
wses ribal laisons o cultural transbators to ensire That Iribes dare
informed about their vouth. Cultoral translators  work with
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Mative American children and Lheir families upon entrance of
the child to the juvenile justice system i order to help the juve-
nile and the family undersiand 1he juvenile justice svsiem, real-
ize righis and responsibilities, and provide a better undersiand-
g of the vouths and familys needs to those people worlang
within the juvenile justice system. Other liaisons serve as the
main point ol contacl Tor the tribes and help develop inter-gov-
ernmental agreements or contracts.

The juvenile Detention Allernatives Initiative, VPor lilleen
vears, the Juvenile Detention Altermatives Initiative (JDAD, a
project of the Annie T. Casey Toundation, has demonsirated
that jurisdictions can salely reduce reliance on secure detention
and generally strengthen their juvenile justice systems through
a series of imer-related reflorm sirategies.  JDAT 1s now being
replicated in over 80 jurisdictions across Lthe country, Many of
the jurisdictions participating in JDAI have been working to
address the needs of Native yowh. Examples of new innova-
Lions (hat are occurring in JDAL sites include;

= WNative people are stakeholders on JDAT steering
commiliees;

*  Protocols are in place to alert the tribal health service
when a Mative youth is arrested or detained by the
COHATIY;

*  (Court data is disaggregated by tribal atfiliation to ensure
the juvenile court is providing culmrally sensitive
SETVICES,

*  Spiritual services are ollered o Nalive vouth in delention.
Local Native elders conduct one-on-one visits with youth
and hold 1alking circles;

» Transparency between tribal and county court statf allows
sharing of court daia, count orders, and management
repurls;



» Sharing case management of Native youth or transferring
Jurisdiction when iribal services are deemed more
appropriale; and

= Tribal liaison positions work through issues, bridge
servives, and help with problem solving in an allempl Lo
creare equity while respecting sovereigniy 140

Evidence-based Practices, In the last decade, the juvenile jus-
tice field has greatly expanded its knowledge of programs and
approaches that have been proven to reduce the re-ofllending

rates of juveniles, and programs that have the opposite effect®t
For example, we now know that vouth who have been previous-
ly prosecited as adults are, on average, 34% more likely (o com-
mit crimes than youth retained in the juvenile justice system VL
We also know evidence-hased programs are more cost-elleciive;
eviery dollar spent on evidence-based programs can yield
berween $6 to $13 in cost savings.!% While evidence-hased
programs have been successlul with Native youth, many have
not been tested m Mative communities, In addition, some of the
proven intensive treamment services, such as Functional Family
Pherapy or Multisystemic Therapy, may be dillicull 1o imple-
ment in remote commmunities which often lack appropriate men-
tal health professionals. Therefore, tribes should consider
adapling The existing evidence-based practices 1o meel their
needs and the resources available, creating their own evidence
of what works for their communities.

Xk he Washington Stare Institute of Public Policy has analyzed 571 ngorous
comparison group evaluations of adult comrections, juvenile justce, and pre
vention programs, to idendfy programs that have demonstrated stadstically
significant reductions in cringe ontcomes. Ads, 5., Miller, M., and Urake, E.
(20080, Evidence Based Pmblic Policy Optons to Heduce Fumre Prison
Constction, Crinnnal justce Costs, and Crime Rates. Olympia: Washington
State lstimie for Public Policy.
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SOLUTIONS AND RECOMMENDATIONS

Strengthen tribal juvenile jusiice sysiems.  Tribal govern-
menls have primary responsibility for addressing juvenile:
delinquency in Native American commumities, particularly
low-level ollenses characteristic ol adoelescent delinguen
bhehaviors,  They may work logether with stde and lederal
agencies, but tribes are still the primary law enforcement pres-
ence in the community. While recognizing that each tribe must
independently delermine ils own needs and priorilies, Lribes
should consider developing separate juvenile components to
their jusiice systems.

« Congress should make more [lexible lunding available
o strenglhen tribal juvenile justice svsiems, increase
tunding for the Tribal Youth Program, and make tribes
directly eligible Tor more general lunding sources such
as local aw enlorcement assistance granls and alcohol
and substance abuse grants.

e Juvenile justice prolessionals, advocacy organizations,
and foundations should establish relationships with
tribal governments (o make lools, Iraining, and tech-
nical assistance available 1o tribal justice sysiems and
assist ibal governments in identifying reforms that
will work in Indian country.

Reduce reliance on secure detention in tribal justice systems,
Tribal juvenile justice systems may benetit from an assessment
of their use of secure detention, particularly in adull [acilities,
and identification of allernatives o avoid Lhe unnecessary
detention of youth. Tribes may wish to explore other models
[or their juvenile justice svsiems, such as a probation-based
molel, a loster care-based mode!, or g health and treatment-
based model. These approaches may also enable tribes to use
alternative sources of federal Tunding, such as Tule TV-E or
Medicaid.



¢ B1A and DO funding o tribes should have greater tlexi-
hility so tribes can construct and operate juvenile facilities
withoul being fied tooa prison model. o particalar, (hese
agencies should fund multipurpoese facilities for youth
involved in the tribal justice system that would include
24-hour atlendant care, detoxilication rooms, and non-
secure holding beds.

= The WA shoold revise juvenile justice standards, policies,
and practices to reflect these juvenile justice reform etforts,
including placing a greater emphasis on communiry-based
alternatives W detention, removing vouth rom adull Lacli-
ties, and providing services for low-level offenders.

«  Tribal assessments of staie or local [acilities which house
Native youth under tribal jurisdiction should consider
whether youth are housed in safe conditions and are pro-
vided with appropriale education and support services.

SUPTORT NATIVE YOUTH IN S5TATE S5YSTEMS. Giates
should ensure fair treatment of Tndian youth and work 1o facil-
ilale cooperation and communication with tribes in order Lo
provide the best possible services to youth in state systems and
ensure that youth receive authentic tribal support (e.g., spiritu-
ality, mental health, drug and alcobol treatment, counseling, re-
entry programming and planning).

+  Siate and local governmenis should ensure tribal partici-
pation on juvenile Justice advisory commilless Or Com-
missions.

« A child’s rribe should be contacted when a mribal youth is
detained in a state or local facility so the tribe can inter-
vene by providing support and services. In this context.
it is important that the rribe be treated as an independent
povernment, nol simply as 4 social services provider,



>4

States should collect and publish data about Narive
Armerican youth even il Native youth are less than 1% of
population. State and local juvenile justice syslems
should conduct regular andits of their systems to identify
disparities and work 1o address them, with a parnicular
locus on the use ol secure conlinement and transler to the
adult criminal system.

Increase Attention to Native Youth in the Tederal System.
MNative youlh comprise the majorily of youth in federal custody,
vet the laws and practices of the system have been developed
with little attention 1o the needs of Native youth.

Congress should caretully consider the impact of federal
juvenile or eriminal laws on Native American youth,
including laws which provide lor longer sentences lor
vouth in the federal svstem, or which increase the nunber
of youth wha may be iried as adulis.

The Pederal Bureau ol Prisons should collecl and publish
data about Native American youth, including data on
arrest, prosecition ity the juvenile or adull system, decli-
nation ol jurisdiction, placement, and oulcomes.

The Federal Burean of Prisons should follow its own poli-
cies with respect to Native American youth in its custody
In particular, the BOP should adhere 1o the lederal
requirement that juveniles not be placed far from home.

Comprehensive Data Collection. Tn order 1o design ellective
interventions, more information is needed on Native youth in
the juvenile justce system.

L

In the reauthorization of the federal Juvenile Justice and
Delinguency Prevention Act of 1974 and ather hills,
Congress should lund new comprehensive research on
MNative American youth and delinquency, beginning with a
haseline study of Mative American juvenile delinguents in
tribal, state, and [ederal systems, including youlh trans-
terred to the adult system.



The BIA and the DQYJ, working together with tribes,
should keep accurate and updated daia on juveniles in
tribal and lederal custody, including the location ol juve-
niles in out- of-home placement and average lengths of
siay, and this daa should he made readily available 1o the
public.

Juvenile justice professionals should increase efforts o
ientily, evaluate and improve intervention and (reatment
models for Native youth. In addition, tribes should create
their own evidence-hased programs.
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